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National Stock Exchange Of India Limited

Ref: NSE/LIST/29974 11 August 23, 2022

The Company Secretary
Hindustan Zinc Limited
Yashad Bhawan,
Udaipur-313004.
Kind Attn.: Mr. Rajendra Pandwal

Dear Sir,

Sub: Observation Letter of draft scheme of arrangement between Hindustan Zinc Limited and
its shareholder.

We are in receipt of the draft Scheme of Arrangement filed by Hindustan Zinc Ltd as required under
SEBI Circular No. CFD/DIL3/CIR/2017/21 dated March 10, 2017; SEBI vide its letter dated August
22, 2022, has inter alia given concerns on the draft scheme which are placed as Annexure I and it’s
comment(s) on the draft scheme of Arrangement wherein Company shall ensure that the comments
shall be part of the explanatory statement sent to shareholders and before NCLT for the purpose of
seeking their approval as Annexure.

Annexure |

l. Facts of the Case in Brief:

1. Draft Scheme of Arrangement filed by Hindustan Zinc Limited provides for transfer of an
amount of Rs.103,83,15,26,729 standing to the credit of the General Reserve to Retained
Earnings of the Company.

2. Hindustan Zinc Limited is listed on BSE Limited and National Stock Exchange of India
Limited.

3. As per the draft scheme document, the rationale provided by the Company for the scheme is
as follows:

i Over the years, the Company has built up significant reserves through transfer of
profits to the reserves in accordance with provisions of the erstwhile Companies Act,
1956 and erstwhile Rules notified thereunder, namely, the Companies (Transfer of
Profits to Reserves) Rules, 1975.

i Steady growth in sales volume, balanced _capital %XB%QQL!}”E for continuing
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operations has helped the Company to achieve a strong track record of generating
cash flows. With healthy business practices in place, the %@mp@nyﬁ)@p@@ﬁ&ﬂaat it will

ate: Tue, Aug 23, 2022 19:28:59 IST

D NSE Location: NSE

Mationzl Stock Exchangs of IndiaLimited | Exchange Plaza, C-1, Elock G, Bandra Kura Complex, Bandra (E), Mumbai - 400 081,
India +91 22 26598100 | www.nsaindia.com | CIN UST120MH199 2PLCO&9TEY



O NSE

continue its growth trajectory and its business operations will keep generating
incremental cash flow over the coming years.

iii The company is of the view that the funds represented by the general reserves are in
excess of the Company's anticipated operational and business needs in the foreseeable
future, thus, these excess funds can be utilized to create further shareholder's value,
in such manner and to such extent, as the Board of the Company in its sole discretion,
may decide, from time to time and in accordance with the provisions of the Act and
other applicable law.

Iv. The scheme is in interest of all stakeholders of the Company.

Comments of SEBI on the Draft Scheme of Arrangement:

In terms of section 205(2A) of the erstwhile Companies Act, 1956, it was mandatory for
Companies to transfer a certain percentage of profits, not exceeding ten percent, to the
reserves, which would be beneficial to both, Company and shareholders, because such
reserves would be available to the Company for ploughing them back for expansion of the
activities of the Companies and would also be available for declaration of dividends in a lean
year.

. The erstwhile Companies (Declaration of Dividend out of Reserves) Rules, 1975 provided

that in the event of inadequacy or absence of profits in any year, dividend may be declared by
a company for that year out of accumulated profits earned by it in previous years and
transferred by it to reserves, subject to conditions that-
i Rate of dividend declared shall not exceed dividend declared for previous five years or
10% of paid up capital, whichever is less.

ii  Total amount to be transferred from general reserve shall not exceed 10% of paid-up
capital and free reserves and amount be first utilized to set off the losses before declaring
dividend.

iii Balance of reserves after such transfer shall not fall below 15% of the paid up capital.

However, section 123 of the Companies Act, 2013, which corresponds to section 205(2A) of
the erstwhile Companies Act, 1956, made effective from September 12, 2013, provides that a
Company may, before declaration of any dividend in any financial year, transfer such
percentage of its profits for that financial year as it may consider appropriate to the reserves
of the Company. Thus, in terms of the above first proviso, to section 123(1) of the Companies
Act, 2013, such transfer of profits to reserves has not been made compulsory.

Incidentally, the second proviso to section 123 of Companies Act, 2013 still provides that
where, owing to inadequacy or absence of profits in any financial year, any Company
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proposes to declare dividend out of the accumulated protits€arned by it'in previous years and
transferred by the Company to the reserves, such declaration of dividend.shall.not e made
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5. Inthis regard, the Companies (Declaration and Payment of Dividend) Rules, 2014, states as
under-

"In the event of inadequacy or absence of profits in any year, a Company may declare dividend
out of free reserves subject to the fulfilment of the following conditions, namely:-

i The rate of dividend declared shall not exceed the average rate at which dividend was
declared by it in the three years immediately preceding that year. Provided that this sub-
rule shall not apply to a Company which has declared any dividend in each of the three
preceding financial years.

i The total amount to be drawn from such accumulated profits shall not exceed one-tenth
of the sum of its paid up share capital and free reserves as appearing in the latest audited
financial statement.

iii The amount so drawn shall first be utilised to set off the losses incurred in the financial
year in which dividend is declared before any dividend in respect of equity shares is
declared.

iv. The balance of reserves after such withdrawal shall not fall below fifteen percent of its
paid up share capital as appearing in the latest audited financial statement.

6. As a result of this scheme, the funds which were meant for restrictive use, as part of general
reserve, would now be available for any purpose, including distribution as dividend, after
transfer to P&L Account, which does not have any apparent restrictions on its use.

7. By transferring funds from general reserves to P&L Account, the Companies are practically
re-transferring funds which had been transferred to the general reserve as per the compulsory
provisions existing then under the erstwhile Companies Act, 1956. However, no such explicit
provision is provided in the extant law and it is silent on enabling/restraining such retransfer.
Nevertheless, the purposes for which general reserve could be utilized does not envisage
transfer of the general reserve (compulsory) to P&L Account for an unfettered and
unrestricted use.

8. The freedom to transfer profits to reserves on a voluntary basis, as outlined in para 3 above,
would be prospective in nature, after notification of the 2013 Act. In effect, the Company is
attempting to apply the provision for voluntary transfer to reserves, on a retrospective basis
by transferring back the entire general reserve to P&L account.

9. Further, though the extent provisions of the Companies Act, 2013 do not make it mandatory
for transfer to general reserves, Companies (Declaration and Payment of Dividend) Rules,
2014 exist which in effect are having similar provisions as that of Companies (Declaration of
Dividend out of Reserves) Rules, 1975. Thus, the right of payment of dividend out of reserves
is not an unfettered right and is subject to conditionalities. The only provision done away with
is the compulsory transfer from profits to reserves whichkogives fpeedometo the Companies in
this respect.

Signer: DIPTI VIPIL CHINCHKHEDE
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10.

11.

12.

13.

14.

15.

16.

Consequently, the limited freedom given to Companies through the Companies Act, 2013, is
with respect to whether or not profits may be transferred to reserves, and not an untrammelled
right to utilize the already existing compulsorily transferred reserves in total disregard to the
restrictions on usage as contained in the Companies (Declaration and Payment of Dividend)
Rules, 2014.

In a nutshell, the prospective nature of the Section 123 of the Companies Act, 2013 as well as
the retention of restrictions on payment of dividend out of accumulated reserves as enshrined
in the Companies (Declaration and Payment of Dividend) Rules, 2014, suggests that the
lawmakers had neither intended unrestricted use of accumulated profits to pay dividend, nor
transfer of reserves to P&L account to possibly pay dividend in this circumlocutory manner.
Thus, the conduct of the Company may be at variance with the spirit of the law.

Once the Scheme is permitted, Hindustan Zinc Limited, is free to use the money liberally
disregarding the conservative policies as are contained in Companies (Declaration and
Payment of Dividend) Rules, 2014.

Also, in the instant case, it has not been specified how shareholder value is intended to be
created. Such vagueness of purpose and conduct of the management with respect to the
possible usage outlined in the paras above, may not be in the interest of shareholders.

In view of the above, the proposed Scheme may not be justified, both from the legal and the
corporate governance point of view.

It may also be mentioned that in respect of some Schemes providing for similar transactions,
in past, the Ministry of Corporate Affairs, had contended before Hon'ble National Company
Law Tribunal that Scheme is not in the public interest as it is framed to circumvent the
provisions of Section 123 of Companies Act, 2013 and the Companies (Declaration and
Payment of Dividend) Rules, 2014.

Incidentally, it may also be mentioned that Hon'ble Supreme Court in the case of National
Confederation of Officers Association of Central Public Sector Enterprises and Ors. Vs.
Union of India & Ors. vide order dated November 18, 2021 had inter-alia observed that-

“There is sufficient material for registration of a regular case in relation to the 26 percent
disinvestment  of Hindustan Zinc Limited by the Union Government in 2002. The CBI is
directed to register a regular case and proceed in accordance with law.”

The Company is hereby advised to make Stock Exchange as a party in the matter and suitably
articulate the said concerns before the Hon’ble National Company Law Tribunal during the
proceedings regarding this scheme.

Please note that the submission of documents/information in aCE8¥YANCE WAt it Circulars, to SEBI
should not in any way be deemed or construed that the same has been cleared or approved by SEBI.

igner: DIP HINCHKHED
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SEBI does not take any responsibility either for the financial soundness of any Scheme or for the
correctness of the statements made or opinions expressed in the documents submitted.

Further, where applicable in the explanatory statement of the notice to be sent by the company to the
shareholders, while seeking approval of the scheme, it shall disclose information about unlisted
companies involved in the format prescribed for abridged prospectus as specified in the Circular.

Based on the draft scheme and other documents submitted by the Company, including undertaking
given in terms of Regulation 11 of SEBI (LODR) Regulations, 2015, we hereby convey our “No
objection” in terms of Regulation 94 of SEBI (LODR) Regulations, 2015, so as to enable the
Company to file the draft scheme with NCLT.

However, the Exchange reserves its rights to raise objections at any stage if the information submitted
to the Exchange is found to be incomplete/ incorrect/ misleading/ false or for any contravention of
Rules, Bye-laws and Regulations of the Exchange, Listing Regulations, Guidelines/ Regulations
issued by statutory authorities. The validity of this “Observation Letter” shall be six months from
August 23, 2022, within which the scheme shall be submitted to NCLT.

Kindly note, this Exchange letter should not be construed as approval under any other Act
/Regulation/rule/bye laws (except as referred above) for which the Company may be required to
obtain approval from other department(s) of the Exchange. The Company is requested to separately
take up matter with the concerned departments for approval, if any

The Company shall ensure filing of compliance status report stating the compliance with each
point of Observation Letter on draft scheme of arrangement on the following path: NEAPS >
Issue > Scheme of arrangement > Reg 37(1) of SEBI LODR, 2015> Seeking Observation letter
to Compliance Status.

Yours faithfully,
For National Stock Exchange of India Limited

Dipti Chinchkhede
Manager

P.S. Checklist for all the Further Issues is available on website of the exchange at the following URL.:
https://www.nseindia.com/companies-listing/raising-capital-further-issues-main-sme-checklist

This Document is Digitally Signed

Signer: DIPTI VIPIL CHINCHKHEDE
Date: Tue, Aug 23, 2022 19:28:59 IST
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